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6. Bills and Notes (§ 518*) — Negotiable Instruments — Considera- 
tion. — Under the direct provisions of Code 1904, § 2841a, cl. 24, a 
negotiable instrument is prima facie issued for a valuable considera- 
tion. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 
1816-1821; Dec. Dig. § 518.* 2 Va.-W. Va. Enc. Dig. 415.] 

7. Executors and Administrators (§ 256*) — Disputed Claims — Ad- 
mission of Evidence — Necessity of Objections. — Where no objection 
was made to the insufficiency of evidence to establish a claim against 
ah estate when it was offered before the commissioner, and none 
was made in the trial court, the question cannot be first raised on 
appeal. 

[Ed. Note. — For other cases, see Executors and Administrators, 
Dec. Dig. § 256.* 1 Va.-W. Va. Enc. Dig. 561.] 

Appeal from Circuit Court. Prince William County. 

Administration suit by Reid's administrator against Fannie A. 
Windsor and others. From a decree confirming the Commis- 
sioner's report establishing a claim, the administrator appeals. 
Affirmed. 

Thos. H. Lion and C. E. Nicol, for appellant. 
R. A. Hutchison, for appellees. 



JOHNSON v. COMMONWEALTH. 

Jan. 26, 1911. 

[69 S. E. 1104.] 

1. Homicide (§ 135*)— Indictment— Sufficiency. — Under Code 1904, 
§§ 3999, 4000, providing that no indictment shall be quashed for 
enumerated defects, and thai a judgment after verdict shall not be 
arrested or reversed on exceptions to the indictment if the offense 
be charged therein with sufficient certainty for judgment to be given 
thereon, an indictment for murder of a child seven years old, which 
alleges that accused struck, kicked, and beat decedent, on the stom- 
ach and back, and that he struck, pushed, or knocked decedent down 
on the floor, and that while lying on the floor he struck her on the 
stomach, back, legs, and hands, inflicting mortal wounds, sufficiently 
states the means whereby the life of decedent was extinguished. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. §§ 215- 
223; Dec. Dig. § 135.* 7 Va.-W. Va. Enc. Dig. 130, et seq.] 

2. Criminal Law (§ 700*) — Trial — Opening Statement of Prosecut- 
ing Attorney — Necessity. — Code 1904, § 4029a, authorizing counsel 
for the commonwealth and accused to make an opening statement 
of the case, confers the right to make an opening statement, but 

*For other cases see same topic and section- NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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does not make it obligatory on either counsel to do so, and it is 
not error to refuse to compel the attorney for the commonwealth 
to make an opening statement. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1659; 
Dec. Dig. § TOO.*] 

3. Homicide (§ 388*) — Harmless Error — Erroneous Admission of 
Evidence. — On a trial of a teacher for the murder of a pupil by ex- 
cessive punishment, the error in admitting irrelevant evidence that accused 
had, several months before the offense, whipped decedent and her 
brother, was not piejudicial to accused; it not appearing that the 
whipping on that occasion was excessive, or that accused exceeded 
his legal authority as a teacher. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. §§ 709- 
713; Dec. Dig. § 338.* 1 Va.-W. Va. Enc. Dig. 592, et seq.] 

4. Criminal Law (§ 472*) — Evidence — Expert Testimony. — Admis- 
sibility. — Expert testimony is permissible wherever peculiar skill and 
judgment are necessary to elucidate a particular subject. 

[Ed: Note. — For other cases, see Criminal Law, Cent. Dig. § 1059; 
Dec. Dig. § 472.* 5 Va.-W. Va. Enc. Dig. 777.] 

5. Criminal Law (§ 476*) — Evidence — Expert Testimony — Admis- 
sibility. — Where, on a trial for muider, a physician testified that on 
the post mortem examination of decedent he found her bladder in 
a ruptured condition, that the rupture was the cause of death, and 
that he found an abrasion of the skin on the abdomen in the region 
of the bladder, the court properly permitted him to give his opinion 
as an expert that the force which caused the abrasion caused the 
rupture. 

{Ed. Note. — For other cases, see Criminal Law Cent. Dig. § 1062; 
Dec. Dig. § 476.* 5 Va.-W. Va. Enc. Dig. 780.] 

6. Witnesses (§ 40*) — Competency — Age and Maturity — Discretion 
of Court. — An objection to the competency of a witness on the 
ground that his tender years make him incapable of understanding 
the obligation of an oath is addressed to the discretion of the court. 

[Ed. Note. — For other cases, see Witnesses. Cent. Dig. §§ 97, 98; 
Dec. Dig. § 40.* 13 Va.-W. Va. Enc. Dig. 913.] 

7. Homicide (§ 254*) — Murder in the Second Degree — Evidence — 
Sufficiency. — Evidence held to justify a conviction of murder in the 
second degree. 

[Ed. Note. — For other cases, see Homicide, Cent Dig. §§ 533- 
538; Dec. Dig. § 254.* 7 Va.-W. Va. Enc. Dig. 153.] 

8. Criminal Law (§ 1159*) — Verdict — Conclusiveness. — A verdict 
in a criminal case which is based on evidence cannot be disturbed 
on writ of error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 
3074-3083; Dec. Dig. § 1159* 1 Va.-W. Va. Enc. Dig. 576. 581.] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Error to Circuit Court, Westmoreland County. 
Robert Johnson was convicted of murder in the second de- 
gree, and he brings error. Affirmed. 

R. C. Mayo and Jos. IV. Chinn, Jr., for plaintiff in error. 
The Attorney General, for the Commonwealth. 



NORFOLK & W. RY. CO. v. DIXIE TOBACCO CO. 

Jan. 26. 1911. 

[69 S. E. 1106.] 

1. Constitutional Law (§§ 89, 308*)— Liberty of Contract— Due 
Process of Law — Interstate Commerce — Regulations — Validity. — In- 
terstate Commerce Act. § 20, as amended in 1906 (Act June 29, 1906, 
c. 3591. 34 Stat. 593 [U. S. Comp. St. Supp. 1909, p. 1167]), making 
the initial carrier of an interstate shipment liable for any loss or 
injury to the shipment caused by it or any connecting carrier, not- 
withstanding any contract to the contrary, is not repugnant to the 
federal Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. 
§§ 157. 851-856; Dec. Dig. §§ 89, 302.* 2 Va.-W. Va. Enc. Dig. 683, 
685.] 

2. Courts (§ 250*) — Jurisdiction — Nature of Controversy. — Where 
the constitutional question on which the jurisdiction of the Supreme 
Court of Appeals solely depends is not sustained, the court is with- 
out jurisdiction to pass on the merits. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 773-780; 
Dec. Dig. § 250.* 14 Va.-W. Va. Enc. Dig. 77.] 

Error to Circuit Court. Bedford County. 

Action by the Dixie Tobacco Company against the Norfolk & 
Western Railway Company. There was a judgment for plain- 
tiff, and defendant brings error. Affirmed. 

S. Griffin, T. IV. Reath, and F. M. Rivinus, for plaintiff in 
error. 

Sale & Withers and 5". ,S*. Lambeth, Jr., for defendant in error. 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



